JSTOR is a not-for-profit service that helps scholars, researchers, and students discover, use, and build upon a wide range of content in a trusted digital archive. We use information technology and tools to increase productivity and facilitate new forms of scholarship. For more information about JSTOR, please contact support@jstor.org. Although the issue of a fetus' right to life has received most prominent attention in the abortion debate, a number of states have extended protection to the unborn in other contexts, through both criminal statutes and common law tort doctrines. Indeed, some commentators have urged states to expand the conception of "fetal rights" to permit a fetus to sue its mother in tort for prenatal injuries resulting from the mother's actions during pregnancy.' In Stallman v. Youngquist,2 the Supreme Court of Illinois rejected such an expansion. The court concluded that a pregnant woman's interest in privacy and bodily integrity, as well as the difficulty in establishing a consistent or just standard of "reasonable" prenatal care, militated against recognizing a fetus' right to sue its mother for the unintentional infliction of prenatal injuries. Although the court in Stallman dealt exclusively with the fetus' capacity to sue its mother for her negligent behavior during pregnancy, the case raises the broader policy and constitutional considerations that argue against using civil liability to control the behavior of pregnant women.
HARVARD LAWREVIEW
[Vol. 103:806 The trial court dismissed Lindsay's complaint against her mother after finding that the Illinois parent-child tort immunity doctrine applied to negligence suits between a mother and her fetus.4 Holding that Lindsay should have the opportunity to show that her mother's actions fell outside the ambit of parental tort immunity doctrine, the Illinois Appellate Court reversed.5 On remand, the trial court concluded that the parental tort immunity doctrine did apply to the facts of the case, and granted the mother's motion for summary judgment.6 Once again, the court of appeals reversed. The court partially abrogated the parental tort immunity doctrine to hold that a fetus, like any minor child, may recover damages in a suit brought against its mother for injuries resulting from the mother's negligence.7
The Supreme Court of Illinois reversed. Writing for the court, Judge Cunningham found it unnecessary to address the issue of parental tort immunity in ruling that a fetus has no cause of action against its mother for the unintentional infliction of prenatal injuries.8 In reaching its decision, the court distinguished such suits from precedents that allow fetal suits for harms arising from third-party negligence.9 First, the court pointed out that such causes of action would establish "a legal duty, as opposed to a moral duty, to effectuate the best prenatal environment possible, "10 and would render a mother potentially liable for any act or omission.11 Not only would the creation of such a duty make mother and fetus "legal adversaries from the moment of conception until birth";12 it would also require the mother "to guarantee" the health of that potential adversary. 13 Second, the court stated that, whereas holding a third party liable for prenatal injuries to a fetus "does not interfere with the defendant's The Stallman court acknowledged the Illinois legislature's power to establish a mother's legal duty to her fetus, but emphasized the need for "thorough investigation, study and debate"'18 prior to such legislative enactment. Even in that case, the court argued, the best way to achieve the laudable public policy of ensuring healthy newborns "is not . . . through after-the-fact civil liability in tort for individual mothers, but rather through before-the-fact education of all women and families about prenatal development. ity of fetal-maternal tort suits as vehicles for promoting fetal health; it also indicates the dangers such causes of action present to women's autonomy, and the need for a constitutional framework to constrain future attempts to expand "fetal rights." The issues raised in Stallman suggest the difficulties of importing principles applied in fetal-third party suits into the unique realm of the mother-fetus relationship. Suits by a fetus against third parties provide an additional deterrent to unwanted intrusions on a woman's bodily integrity.21 In contrast, fetal-maternal tort suits would have a negligible deterrent effect on most pregnant women, who already have a powerful interest in bearing a healthy child.22 Fetal-maternal suits may satisfy a fetus' immediate compensation interests where the mother carries liability insurance. However, insurers are likely to pass on the costs of maternal liability through higher premiums or restrictive provisions for all women of child-bearing age, and the burdens of compensating injured fetuses may thereby fall disproportionately on women as a group.23
The difficulties of administering fetal-maternal tort suits, and the dangers such liability presents to the constitutional rights of women, outweigh any putative compensation and deterrence benefits that such suits might bring. In the context of the care of unemancipated children, two factors have made courts extremely reluctant to impose affirmative caretaking obligations on parents.24 First, courts have 21 See Johnsen, supra note i, at 6ii. 22 See Note, Maternal Rights, supra note i, at ioiI. The interest in bearing a healthy child would generally serve as an insufficient deterrent only when the woman is either unaware of the impact her behavior has on her child, or because (as in the case of a drug-addicted mother) she is unable to control her behavior. As the Stallman court suggested, the solution to the first problem is prenatal education; the solution to the latter problem involves an expansion of drugtreatment facilities for pregnant women, which currently remain in notoriously short supply. See, e.g., Sachs, Here Come the Pregnancy Police, TIME, May 22, I989, at I04 (reporting that only five full-time drug-treatment programs accept pregnant women in California, each with waiting lists of up to six months). In either of these circumstances, imposing civil liability on mothers may be as likely to deter the carrying of pregnancies to term as to deter maternal negligence during pregnancy, and in some circumstances liability may only discourage prenatal examinations. See Note, Maternal Rights, supra note i, at ioII nn.94-95. 23 Although the increase in automobile and homeowner's insurance has provided part of the justification for dismantling parental tort immunity doctrine, "[t]he mere presence of insurance without additional justification has never before been the basis for recognizing a cause of action." Beal, supra note i, at 340. Policymakers interested in spreading the costs of accidents resulting in prenatal injuries can, and should, accomplish such goals through social insurance schemes that will not target women as a class or infringe on their daily activities. 24 Only California and Minnesota utilize a "reasonable parent" standard under which a parent may be held liable to his or her child for failure to perform a broad range of parental duties. recognized the profound difficulties in setting consistent standards of "reasonable" parental care that can be applied fairly across a broad spectrum of the population.25 As the Stallman court rightly observed, fetal-maternal tort suits promise far greater problems of standard setting, given the tremendous range of pregnant women's activities that may have a substantial impact on fetal development.26 Courts have also found that the imposition of affirmative duties on parents of minor children may encroach upon the parents' constitutionally protected privacy and child-rearing interests.27 The physical connectedness between mother and fetus suggests that fetal-maternal tort suits affect even more fundamental interests of bodily integrity and privacy, and should thus be subject to even greater constitutional scrutiny.
Unfortunately, the constitutional framework for analyzing future cases or legislation remains unclear. Most proponents and critics of the creation of a fetus' right to sue its mother agree that the approach taken in the Supreme Court's abortion decisions -balancing a woman's right to privacy and bodily autonomy against the state's interest in protecting the fetus -provides a starting point for analyzing the constitutionality of fetal-maternal tort suits. 28 Commentators also agree that courts should weigh these interests differently in cases where a woman has decided to carry her pregnancy to term, and that the issue of fetal-maternal tort suits therefore demands a separate doctrinal framework. For example, fetal-maternal tort suits might entail far more intrusive scrutiny of a woman's behavior than the scrutiny involved in the discrete regulation of the abortion decision.29 On the other hand, the state may also have a more compelling interest in ensuring that fetuses carried to term do not suffer from debilitating injuries than it does in ensuring that any particular fetus is born.30 to supervise the child adequately after the child was struck by a car driven by a third party). A few other states have recognized a limited duty to supervise, see, e.g., Petersen v. City of Honolulu, 5i Haw. 484, 462 P.2d I007 (i969), but most states have allowed child custody and child abuse statutes to define minimal standards of parenting. See, e.g., Holodook v. Spencer, 36 N. Y.2d 35, 324 N.E.2d 338, 364 N Without the benefit of a clear constitutional pronouncement on these issues, the Stallman court rightly concluded that, at least in cases arising out of maternal negligence, women's interests in autonomy and privacy outweigh the dubious policy benefits of fetal-maternal tort suits. However, the more difficult cases -those involving maternal activities that might be considered intentional or reckless infliction of prenatal injuries on the fetus -remain to be decided.31 As these cases arise, states should avoid adopting constitutionally dubious laws in pursuit of ill-conceived strategies to promote fetal health. Expanded access to prenatal education and health care facilities will far more likely serve the very real state interest in preventing increasing numbers of children from being born into lives of pain and despair.
vulnerable to a mother's negligent acts during the early months of pregnancy, see Note, Maternal Rights, supra note i, at 998, the state's interest in regulating the mother may be most compelling at the same time that fetal-maternal tort liability is most intrusive. See Beal, supra note i, at 364-65 (noting that, due to the uncertainty surrounding the diagnosis of pregnancy, "[a] standard which assumes a woman knows when she has conceived may result in the imposition of a duty on a woman to use care in the treatment of her body long before conception actually occurs"). 31 Discussion surrounding the implications of "fetal abuse" liability distinguishes those fetal injuries that arise out of the use of illegal drugs, injuries that arise out of maternal activities that are legal but subject to state regulation and are known to have a direct negative effect on fetal development (for example, tobacco consumption, alcohol consumption, or the use of prescription drugs), and injuries that arise out of traditionally unregulated activities that have an indirect or indeterminate effect on fetal well being (for example, exercise and nutritional intake). See, e.g., Note, Maternal Rights, supra note i, at ioo6-07. Even some observers who on policy grounds object to criminal or tort liability for fetal abuse agree that laws penalizing pregnant women who engage in activities of the first category would pass constitutional muster if narrowly drawn. See id. Conversely, some advocates of expanding fetal rights seem hesitant to permit tort suits for a mother's negligent infliction of prenatal injuries. See, e.g., Note, Fetal Protection, supra note i, at I237. But see Robertson, supra note i, at 442 (arguing that the interest in protecting the unborn child justifies limiting a mother's freedom through fetal-maternal tort suits for negligent prenatal care).
